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HIGH COURT FORM NO.(J) 2. 
HEADING OF JUDGMENT IN ORIGINAL SUIT / CASE 

 
District : Sonitpur  
 
IN THE COURT OF THE CIVIL JUDGE AT TEZPUR. 
 
Present :  Sri P.C. Kalita 
  Civil Judge,  

Sonitpur, Tezpur 
 
    Friday, the 31st day of July, 2015 
 
   Title Suit NO. 5 of 2008 
 
 Sri Subinay Dutta 
 Son of Late Ramananda Dutta 
 Resident of Ward No.2, Dhekiajuli 
 Mouza – Dhekiajuli 

PO & PS - Dhekiajuli 
 District - Sonitpur (Assam) 

      .......... Plaintiff(s) 
        Petitioner(s) 
    -VERSUS – 
1. Sri Swapan Dey 

Son of Late Makhan Dey 
 

2. Smt. Smita Dey 
Wife of Sri Swapan Dey 
 

3. Sri Swagat Dey 
Son of Sri Swapan Dey 

 
All residents of Monujuli, Dhekiajuli 
Mouza – Dhekiajuli 
PO & PS - Dhekiajuli 

 District - Sonitpur (Assam)   ........ Defendant(s). 
          Opposite Party 
 
   This Suit is coming on for final hearing or having been heard on 

17th day of July, 2015 in the presence of :   

 Mr. J. K. Baishya      Advocate(s)    Plaintiff(s) 
 Senior Advocate      Pleader(s)           Petitioner(s) 
 
 
Mr. S. Mishra    Advocate(s)         Defendant(s) 
Advocate    Pleader(s)      Opposite Party 
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  And having stood for consideration to this day, the 31st July, 

2015, the Court delivered the following Judgment :-   

 

J   U  D  G    M   E  N   T 

 

  This is a suit for declaration and confirmation of possession and 

permanent injunction.  

 

2.  The plaintiff’s case, inter-alia, in brief, is that  as per family 

arrangement dated 28-02-1999 and 01-03-1999, the plaintiff got his share of 

ancestral property, described in the schedule ‘A’ of the plaint, with delivery of 

possession and accordingly, he became the owner and possessor of the suit land, 

houses and structures standing thereon. The plaintiff, thereafter, mutated his 

name in the records of right of the suit land and holding of existing structures 

standing thereon and also have been paying regularly the land revenue. The 

plaintiff also pleaded that on 02-01-2007 and 03-01-2007, the defendants along 

with some unknown persons assembled in and around the suit property and 

most illegally and with ulterior motive made a futile attempt to grab 30 Sq.ft. 

property lying behind the plaintiff’s existing paan shop, described in the schedule 

‘B’ of the plaint. The defendant tried to oust the plaintiff’s man, agents from the 

said suit property by use of force, claiming that the suit property is their property 

and threatened the plaintiff, his men and servants with dire consequences, if 

they do not vacate the suit property within a few days. Hence, this suit.  

 

3.  The defendants have contested the suit by filing a written 

statement stating, inter-alia, that there is no cause of action for the suit, the suit 

is barred by limitation and that the suit is hit by principle of waiver, acquiescence 

and estoppel and suit is bad for non-joinder of necessary parties. The defendants 

have denied the averments made by the plaintiff in his pleading. The plaintiff has 

never been in possession of the land measuring 30 Sqft, described in the 

schedule ‘B’ of the plaint. The defendants contended that the defendant No.2 

Smt. Smita Dey, on 19-12-2002, purchased one room measuring 7 feet 6 inches, 

east to west, 5 feet north to south, pucca floor and pucca wall, CI sheet roofed 
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and adjacent to this room, another room east to west 2 feet and north to souht 6 

feet 9 inches pucca floor, pucca wall, RCC roof. These rooms covered an area of 

51 Sqft standing on land covered by PP No. 227 under Dag No. 146 of Dhekiajuli 

town, 4th part Ward No.2, Mouza – Dhekiajuli, PS – Dhekiajuli, district – Sonitpur, 

Assam, on ownership basis, from Sri Sarit Dutta, vide registered Sale Deed 

No.1388/2000 of Dhekiajuli Sub-Registry Office at a consideration of 

Rs.20,000,00/- and the vendor Sri Sarit Dutta on the same day i.e. 19-10-2000 

delivered khas possession of the suit land to the defendant No.2, namely, Smita 

Dey and since then, Smt. Smita Dey has been in khas possession of the suit land. 

The defendants also contended that before sale of the rooms on ownership 

basis, the vendor Sri Sarit Dutta was in khas possession of the said rooms. The 

plaintiff has never been in possession of any portion of the land as claimed in 

schedule ‘B’ of the plaint. The defendants also stated that the said rooms, the 

defendant No.2 Smt. Smita Dey mutated the municipal holding No. 275/2 in her 

name. The defendants further stated that on 03-01-2007 at about 8 a.m., the 

plaintiff and his brother Sri Biplab Dutta along with 5/6 unknown miscreants in a 

most illegal manner and forcibly demolished the wall and CI sheet roof of the 

holding No. 275/2 and stolen away all the articles of the said room amounting to 

Rs.37,200/-. The plaintiff and his associates by demolishing pucca wall and roof 

of the defendant No.2 caused damage to the tune of Rs.1,80,000/-. Therefore, 

the defendants have prayed for dismissal of the suit.  

 

4.  Upon perusal of the pleadings of both parties and upon hearing 

learned advocates of both sides, the following issues are settled :  

 

1. Whether the suit is maintainable ? 

 

2. Whether the suit is barred by Law of Limitation ?  

 

3. Whether the suit is bad for non-joinder of necessary  

party ? 
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4. Whether the plaintiff has right, title, interest and 

possession over the schedule ‘B’ mentioned land of the 

plaint ?  

 

5. Whether the plaintiff is entitled to a decree, as prayed  

for ?   

 

6. To what other relief / reliefs the parties are entitled ? 

    

5.   During trial, the plaintiff has examined three witnesses and 

exhibited certain documents to prove its case, whereas, the defendants have 

examined three witnesses and exhibited some documents in support of their 

case.  

 

Discussions, Decision and reasons thereof :- 

 

6.  I have carefully perused the evidence, oral and documentary,  and 

the materials available on the case record. Heard the augment advanced by the 

learned advocates for both sides.   

 

7.   ISSUE NO. 1 

   Whether the suit is maintainable ? 

 

  The defendants in their written statement have raised the plea of 

maintainability of the suit. But the defendants have failed to show in their written 

statement as well as in their depositions as to why and how the suit is not 

maintainable. In the absence of any specific plea of maintainability, the suit 

cannot be said to be not maintainable. Hence, this issue is answered in the 

negative and against the defendants.  
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8.   ISSUE NO. 2 

   Whether the suit is barred by Law of Limitation ? 

  This plea of barred by Limitation of the suit is taken by the 

defendants in their written statement. The defendants in their written statement 

failed to state as to why and how the suit is barred by law of Limitation. In their 

depositions also the defendants have failed to establish the plea of bar by 

Limitation of the suit. Therefore, this issue is decided in the negative and against 

the defendants.  

 

9.   ISSUE NO. 3 

   Whether the suit is bad for non-joinder of necessary party ? 

 

  The defendants in their written statement have taken this plea of 

non-joinder of necessary parties. The defendants stated that there are several 

pattadars of PP No. 227 and Dag No. 146, but the plaintiff has failed to make 

any of them ( pattadar) as party in the present suit. Though the defendants have 

stated that under the said Dag and Patta, there are several pattadars, but the 

defendants have not mentioned the names of those pattadars, who ought to  

have joined as party in this suit. Therefore, this issue is decided in the negative 

and against the defendants.   

 

10.   ISSUE NO. 4 

   Whether the plaintiff has right, title, interest and possession over 

the schedule ‘B’ mentioned land of the plaint ?  

 

  This is the vital issue to be adjudicated upon in this suit.  

 

  Plaintiff, Sri Subinay Dutta, in his plaint and in his evidence in 

affidavit as PW-2 stated that as per family settlement dated 28-02-1999 and   

01-03-1999, he got his share of ancestral property, described in the schedule ‘A’ 

of the plaint, with delivery of possession and in this way, he became the absolute 

owner and processor of the suit land and houses and structures standing 

thereon. The plaintiff also mutated his name with the records of right of the suit 
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land and he has holding of the structures and has been regularly paying land 

revenue. The plaintiff got one pan shop in the front portion of the said standing 

house facing south–west by the side of National Highway No.52. The plaintiff 

also stated that on 02-01-2007 and 03-01-2007, defendants along with some 

unknown persons assembled in and around the suit property and most illegally 

and with ulterior motive attempted to garb about 30 Sq of the suit property lying 

behind the plaintiff’s existing pan shop, described in the schedule ‘B’ of the 

plaint.  

 

  During cross-examination, PW-2 Subinay Dutta stated that his late 

father Ramananda Dutta was the original owner of the suit property. The suit 

land is a portion out of 3 kathas of land. He has not furnished the jamabandi 

copy in the suit. He has also not furnished the family arrangement documents 

executed on 28-02-1999 and 01-03-1999 in the suit. He also stated that he has 

not made party all the brothers in the suit.  The plaintiff (PW-2) has exhibited 

one mutation certificate issued from Circle Officer, Dhekiajuli Revenue Circle.  

 

  PW-1, Ashok Choudhury in his evidence in affidavit has supported 

the case of the plaintiff, but during cross-examination, stated that earlier 

Ramananda Dutta wsa the original owner and possessor of the said properties. 

After death of Ramananda Dutta his landed properties were partitioned amongst 

his legal heirs by way of family arrangement dated 28-02-1999 and 01-03-1999, 

but today, he does not see the said  document in the Court. He also stated that 

Subinay Dutta ( plaintiff) is his friend.  

 

  PW-3, Biplab Dutta, (younger brother of the plaintiff) in his 

evidence in affidavit has supported the plaintiff’s case, but during cross-

examination, stated that in patta No.227 and Dag No.146 of Dhekiajuli town, his 

father Late Ramananda Dutta had 3 kathas of land. After death of Ramananda 

Dutta, his mother and all the brothers, in total, the names of eight persons were 

mutated in the said land and thereby they all six brothers became the owners of 

the suit land. He does not see today the family arrangement made on 28-02-

1999 and 01-03-1999. 
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  From the evidence on records, it is seen that late Ramananda 

Dutta was the original owner and possessor of 3 (three) kahas of land where the 

suit land is a portion of that 3 kathas of land. After death of Ramananda Dutta, 

his wife and six sons, including the plaintiff (PW-2) and PW-3 became the joint 

owners of the land and properties, left by late Ramananda Dutta. Plaintiff’s claim 

over the suit land is that after death of his father Ramananda Dutta, he got the 

share over the suit land by virtue of the family arrangement dated 28-02-1999 

and 01-03-1999. But plaintiff has failed to prove the said family arrangement by 

producing evidence. That apart, PW-3 ( younger brother of the plaintiff) stated 

that the 3 kathas of the land left by his deceased father, his mother and six 

brothers had joint shares.  

 

  On the other hand, the defendants have denied and disputed the 

ownership and possession of the plaintiff over the suit land. Hence, this issue is 

decided in the negative and against the plaintiff.  

 

11. ISSUE NOs. 5 and 6 

 

5. Whether the plaintiff is entitled to a decree, as prayed  for ?   

6. To what other relief / reliefs the parties are entitled ? 

 

  Both the issues are co-related and as such, for convenience, taken 

together for discussion.  

 

  In view of the discussions and decision made in Issue No.4, this 

issues are decided accordingly.  

  

12.   In the result, the plaintiff’s suit is dismissed, on contest. 

 

  However, both the parties shall bear their own cost.  
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Prepare a decree accordingly.  

  

              Given under my hand and seal of this Court on this day, the 31st 

day of July, 2015.  

 

  

              

 

      
Dictated and corrected by me. 
 

 

 
 
 
 

 
Dictation taken and  
transcribed be me : 
 
        
(J. K Muru) 
Steno.    **** 
 
 

 

 
 
 
 
 
 
 
 
  

( P.C. Kalita ) 
Civil Judge 

Sonitpur, Tezpur 

(P.C. Kalita ) 
Civil Judge 

Sonitpur, Tezpur 


